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Art Unit 3618 

■M TUB I iKiiTFn STATEP PATENT AND TRAPFMARK OFFICE 

Examiner Bridget Avery 

Applicants: WILLIAM VANDERMINDEN 

Serial No: 09/126,194 

Filed: July 30. 1998 

TITLE: BAR CART 

Assistant Commissioner for Patents 

^Sx^dda. VA 22313-1450 Customer NO.: 27162 

p py^r^K. rn WTHHRAW HOLDING OF ABANPONMFNT BAS^P ON 
pAII UttE TO RF ^Fivg OFFICE AC I lUN 

Sir: 

This is a Petition in response to the Notice of Abandonment dated 
September 30, 2003. 

Rta| ^ment of Facts 

1. On April 10. 2003 an Amendment After Appeal was fonwarded to the 

USPTO by Facsimile. 

2. After April 10, 2003 the only communication received from the USPTO 
was ttie Notice of Abandonment of September 30. 2003 on October 6. 2003. A 
copy of the Notice of Abandonment that was received is attached showing a date 
receipt stamp of October 6. 2003 in the offices of the undersigned. 

3. Attached is a photocopy of the file jacket for this application. It shows 
no entry after the filing of the Amendment After Appeal on April 10, 2003. 

4. The undersigned received no Notice of Allowance and Issue Fee Due at 

any time. 
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5. A search of the file jacket and file does not show any receipt of the 
Notice of Allowance and Issue Fee Due. 

6. A search of the docket record of the offices of the undersigned indicates 
that the Notice of Allowance and Issue Fee Due was not received. 

7 Attached Is the Declaration of Patricia Mascenik. a docketing clerk of 
the offices of the undersigned declaring that the Notice of Allowance and Issue 
Fee Due was not received. 

Action Requested 

It Is respectfully submitted that the Notice of Abandonment be withdrawn 
and that a Notice of Allowance be re-issued with a new date for payment of the 
Issue Fee. 

Respectfully submitted. ^^^^^^ 

"^rincls C. Hand, 
Keg. No. 22,280 

CARELIA. BYRNE BAIN. GILFIULAN. 

CECCHI, STBA/ART & OLSTEIN 
Five Becker Farm Road 
Roseland. NJ 07068 
Phone: 973-994-1700 
Fax: 973-994-1744 

199284 



Rece^e(l M <> at 11/7/03 3:48:15 PM [Eastern Standard Time] 



Nov-07-03 16:37 



Froni- 



T-390 P. 004/028 F-469 




759P Oft/30flPaJ 

CARB1-LA,BYRNB,BATN,CILFILLAN.CECCHJ, STEWART & [ 
OLSTEIN 

SIX BECKER FARfVi FOAD 
ROSELAND^NJ 07068 



AVERY. 9JUDGBT D 



L 



ART UNIT 



PAFGR NUMBER 



3fi|R 

DATE MMLBDi (>9/3«V2003 



Please fir^d bdow and/or attached an Office communicarion concerning tliis application or proceeding. 
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UNITED STATES DEPARTMEIUT OF COMMERCE 
Patent and Trademark Office 

AddrsEB: COMMISSIONER OF PATChTTS AMD TRAOBMRKS 
Wafihingcon. D.C. 9D231 



nAST NAMBJ /tf^PUCANT 
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NOTICE OF ABANDONMENT 

Thte application is abandonod in view of: 

□ Appikamfs failure to tinieiyfiie a proper response to the Offico letter mali ^ 



□ A response (with a Certificale of Mailing or Transmission of, 



J was received on 



which Is after the expiration of the period for response (Including a total extension of 



, but it does not constltuto a proper response to the final 



time of _month(e)) which expired on 

□ A proposed response was received on^ 

rejection, 

(A proper response to a final rejection consists only of: a timely filed amendment which places the application in 
condition for allowance; a Notice of Appeal: or ttia filing of a continuing application under 37 CFR 1 .ffi (FWC). 

□ No response has been raoeh/ed. 

Applicanf s failure to timely pay the required issue fee within the statutory period of three inonths from the mailing date 
of the Notice of Allowance. 



□ The Issue fee (with a Cert'iTwate of Mailing or Transmission of, 

□ The submitted issue fee of $ 



_) was received on . 



Js insufficient. The issue fee required by 37 CFR 1 .1 8 is $- 



1*^ 

The issue fee has not been received. 
□ Applicant's failure to timely file new fonnal drawings as required In the Notioe of Allowability. 



□ Proposed new formal drawings (wtth a Certificate of MalUng or Transmission of_ 
received on_ . 



J were 



□ The proposed new formal drawings fQed . 



. are not acceptable. 



□ No proposed new formal drawings have been recGlved. 

□ The express abandonment under 37 CFR 1 .62(g) in favor of the FWC application filed on — 

□ The letter of express abandonment which la signod by the attorney or agent ot record, the assignee Of the entire 
interest, or all of the applicants. 

The letter of express abandonment which ie signed by an attorney or agent {acting in a representative capadly under 
37 CFR 1 .34(a) upon ttie filing of a corttinuing application. 



□ 

□ The decision by the Board of Patent Appeals and Interferences rendered on 

for seeking court review of the decision has expired and there are no allowed claims. 

□ The reason(s) below: 
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Respond to the Notice of Abandonment by one of the following: 

Petition To Withdraw Holding of Abandonment (See MPEP 71 1.03(c) I) and 37 CPR § 
J. 181) No fee required 

Where an applicant cmttends ihai the application is noi in bcx abandoned (C|. "Jf^^^^^f 8"^*" 
rSS' of the reply, or as to controlling dates), apelition under 37 CFR § ll"<f) '^'^S 
SShto^rf^ite holding of abamtonniemiB the appr^^ 
STnSltoTwdidmw die holding of abandonmertnolfiledwiA^^ 

NoticeorAbandoiunentxnaybediamissedasuniimelyunder37aTli{ lJ81(a , ,, . ^ 

In order fet a petiUon to bs gtanied. the csvidcnoe must be suffideni accorfmg lo one of the following 

siandards: 

• 37 CFR § 1 .8(b) Ceitificatc of Mailing 

• 37 CFR § 1.10 ""Exptcss Mail" mailing 

• MPEP 503 Postcard Rficeipl as Prima Facie Evidence 

Peiiuon To Withdraw Holding Of Abandomnem should be addressed as foUows: 
By mail: Comniissioner For J>atents. P.O. Box 1450, Mail Slop; Issue Fee. Alexandria, VA 

223 13-1450 

Byfecsimlle: 703-305-8755 or 703-305^4372 

Petition To Withdraw Holding Of Abandonment Based On Failure To Receive OIHce 
Action (See MPEP 71 1.03(c) II). No fiee required 

Where an applicant conuaids that Ihc original NoUce of Allowance and issue Fee Due >»^new nxeived. 
If adeoHwely supported, the Office may gram ihe petition and remail the Office action. T^showing 
refluiredestablishuignoiweceipioran Office conMnunicarionmusi include a statOT . , 

pnciiUoner staung ihat the OjSSce conununicalion was not received and attesting to the Jaa dial a search <tf 
(be file jacket and dodcei records indicates Ihat die 0£Bce communication was not received. A cogr oi tne 
docket record where the nonreceived Office would have been eniered had it been received and docteted 
must be auaehed to and referenced in practiUoner's siatement 

P«iUon should be addressed to die Technology Center liandling die application as follows: 
Bymail: CommisSionerForPaients, P.O. Box 1450, Alexandria. VA 22313-1450 

(Mark attention ofa particular olSce or individual) , 
By fiicsimile: Technology Center ininibers posted at http;//www.uspto.gov/sepuimberl/lh.xn0uoe.htm 

Petition To Revive An Abandoned Application (See MPEP 711.03(c) III) 

Where diere is no dijfpute as to whether an application is abandoned (e.g. Ihe applicam's conua^ons 
merely involve the cause of abandomnem) a petition under 37 CFR § 1 . 1 37 (a) unavoidable or (b) 
unmtentioiiaDy (accompanied by die wropdate petition fee) is necessary to revive die abandoned 
wpUcation. 

Petitions under 37 CFR §1.137 should be addressed to die OlTice of Peouons as foUows: 
Bymail- CommissiQiier For Patents, P.O. Box 1450, Alexandria, VA 22313-1450 

By hand: Ciystal Plaata 4, Rm. 3C23, 2201 Cla* Plaee. Arlington, VA 

By fiicsimile: 703-308-6916 --^neii-j^/v a 

Petition For Revival Of An A^ilication For Patem Abandoned Unavoidably Under 37 CFR g 1. 1 37(aj ana 
Unintentionally Under 37 CFR 1. 137(b), forms available at USPTO w*siie - hnpj'/www.usplo.gov 

Note: Abaiklomnent takes place by operation of law for faihiie to repty to an Office action or timely pay 
the issue fee, not by operation of the mailing of a Notice of Abandonmcni. 
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Art Unit 3618 

... Tuc ^ iMlTgP STATE *^ PATT=MT AND TRADEMARK OFFICE 

Examiner: Bridget Avery 

Applicants: WILLIAM VANDERMINDEN 

Serial No: 09/126.194 

Filed: July 30, 1998 

jIXLE: BAR CART 

Assistant Commissioner for Patents 

^dMa'^^A 22313-1450 Customer No.: 27162 

SUPPLEMENTAL DECLARATION 

1. Patricia Mascenik, hereby dedare: 

(1) I am an employee of Carella. Byrne. Bain. Girfillan. Cecchi. Stewart & Olstein. I am 
an intellactual Property Paralegal and have been employed by the fimi on a fulWme basis 
from February 1996 to November 1998. and on a part-time basis from March, 1999 to the 
present 

(2) One of my duties as a paralegal is to docket Office Actions received from the United 
States Patent and Trademark OfRceCPTO-) In addition. I docket outgoing mail sent to the 
United States Patent and Trademark Office in regard to patent and trademari. matters. 

(3) It is our time's office procedure that all mail identifiable as PTO mail be fbnA^rded 
directly to my attention. 
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(4) All such correspondence is reviewed personally by me and entered into our 
computerized docketing system. Our docketing system identifies U.S.FTO patent and 
trademark matters in by the fimi's file number and by application or serial number. 

(5) On or about October 26. 2003. 1 was requested by an attorney in our office. Frarwis 
C. Hand, to check the status of Patent Applicatton Serial No. 09/126.194 filed July 30. 1998 
With respecitothe latest entnes. With respect to U.S. PTO docketing relating to this 
application, the last dodceted item fnDm the FTO was docketed as having been received 
on March 24, 2003. which was the Board's Decision on Appeal dated March 17. 2003. 
stating claims 8. 12. 14 and 22 were allowable. At this time a docketing entry was made 
with respect to receiving the Notice of Allowance within a three month time period of the 
Board's Decision on Appeal dated March 17. 2003. An attachment is enctosed as 'Exhibit 
A" showing this docketed entry to receive a Notice of Allowance. With the exception of the- 
Notice of Abandonment dated September 30. 2003.|^ subsequent docket entries were 
made relating to this application and certainly no entries were made regarding the receipt of 
a Notice of Allowance. 

(6) Based on the database entries in our computerized docketing system, it is my 
conclusion that my office did not receive such a Notice of Allowance. Therefore, the Notice 
of Abandonment dated September 30, 2003 is believed to be in err^r because there was 
no record of ever having received a Notice of Allowance in our system. 

(7) All mail which is delivered by the Unrted States Postal Sen/Ice to our oflfice is 
delivered to my office by a mall cleri. employed by our fimr. who picks up and delivera the 
mail to the various pereonnel of the office several times a day. All Incoming U.S. Postal 
Servfce mail from the United States is delivered diredly to my office via the mail cleric 

(8) I have been perfonning the docketing duties for several years with the fimri and this 
system has been reliable. 
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(9) Attached hereto as Exhibit B is a Patent Docket Report relating to the period in 
question when the alleged Notice of Ailowance not received by me for docketing should 
have been received by my employer Carelia. Byrne. Bain. Gllfillan et al. This docket 
report is for the three week period IfAugust 19, 2003 to September 9, 20^This 
docket report would have had the final due date of an Issue Fee due. had a Notice of 
Allowance been received In the above-entitled application, with a PTO Mailing date of 

May 30, 2003, 

The Docket Report is explained as follows: 

At the top of the report is a title of the report showing that the report is a "Due 
Data List by Date" in the three week reporting period of August 1 9.2003 to September 9. 
2003. This is a Final Docket Report showing all of the final due dates during this period- 
This means that any office action or other matter that is docketed having a due date in 
this period in any month commencing from the date of the office action or on its 
anniversary due date such as annuities and maintenance fees and so on will be listed in 
the report, if a Notice of Allowability dated May 30. 2003 were received by my employer 
and fonwaided to my attention for docketing, that office action would be docketed with a 
final due date on August 30, 2003. 

I hereby dedare that all statements made herein of my own knowledge are true and 
that all statements made on inf omiation and belief are believed to be tme; and further that 
these statements were made with the knowledge that willful, false statements and the like 
so made are punishable by fine or imprisonment, or both, under §1001 of Trtle 18 of the 
United States Code, and that such willful, false statements may jeopardize the validity of 
the application, any patent issuing thereon, or any patent to whtoh this declaration is 
directed. A , ^ 

"^^y( ;^^^ ' — Patricia Mascenik 
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Actions Due 



'Wednesday, Oetolwr 29, 2003 



Country: US 



SubCase: 



Case Number: 09/126,194 
CUent Matter #: 679050.009 

Application #: 09/126,194 United States of America 
Filing Date: 30-M-1998 Status : Pending 
Action Type: NOTICE OF ALLOWANCE 
Action Base Date: 17-Mar-2003 Response sent date: 
A«ioii(s)Due Pueltete Indi cator Taken 



RECEIVED? 



t7-May-2003 Due Date 



RECEIVED? 


17-Jun-2003 


DueDaie 


RECEIVED? 


17-M-2003 


Filial 



Remarks: 

PER BOARD'S DECISION ON APPEAL DATED 3/17/03, CLAIMS 8,12.14 
AND 22 ALLOWABLE 

User ID: pm 
Date Created: 24-Mar-2003 
Last Update: 24-Mar-2003 
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CARELLA, BYRNE, 
BAIN, GILFILLAN, 
CECCHI, STEWART & 
OLSTEIN 



CENTRAL FAX CENTER 

NOV 0 7 2003. 
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CC: 




IF yew HAVE AKiy PR08UEMS WITH THIS TRANSMISSION OR DO NOT RECEIVE THE NUAABS* 
OF PABES NOTED. PLEASE CONTACT THE FAX OPERATOt AT e»73) 994-1700(6XT. 211). 



CONFIDENTIALITY NOTE! Th» documents accompanying this telecopy transmiBCton contain 
Infomiation the law firm of Carella, Byme, Bain, Gllftllan, CeccM, Stewart & Olstebi which 
je confldentia) and/or l^ally privOeged. The Infomntion contained in this facsimile is Ktendod 
onV for the use of the IndhrWual named above and othera who have been epeeificany 
authorized to rvcelve tt. If the one receding n Is not the intended recipent, yots are heratay 
notified that any dissemination, distribution or copy of thla communication is strictly 
prohibited. If you have received thla telecopy in error, please notlly us by, telephone 
immediately so thet we can arrenge for the return of the origlim documems ;o us at onoo. 
ThanKyou. 

THE 0RI(3INAL OF TH.'$ DOCUMENT WILL BE SENT BY: 



ORDINARY MAL OVERNIGHT IMAIL 

MESSENGER THIS \MLL BE THE ONLY 

FORM OF DELIVERY OF THIS 

DOCUMENT 
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